IN THE SUPERIOR COURT OF JUSTICE
TORONTO SMALL CLAIMS COURT

- | SC-10-00096335-0000
 BETWEEN: |

Heather Suttie_ i
(Piainﬁff)
- : ~and
Metropohtan Toronto Condomlmum Corporatlon No. 683
(Defendant) '
L Ap'pearances:
Rachel Somers, counsel for plaintiff
Kalin Stoykov, counsel for defendant
1.[-Iearmg Dates: '
. August 26" and Dcccmber 13% 2010
‘ M O Mungovan D.J.:
L. Cause of Action

[1]  The plaintiff, Heather Suttie, is the owner of a éoﬁdorrxjniﬁm unit (# 803) on Metropolitan
Toronto Condominium Plan No. 683. A pipe inside her dishWashef, located in her unit, broke
causing water to flow out onto hér hardwood floor. As fhe water 'dania_ged her floor, she claimed
against her property insurance policy for the cost of replacing the floor.and for other expenSeé. '
Aviva Insurance Compa,ny of Canada (hereinafter referred to as “Aviva”), the Insurer, paid for
rcplacmg thc floor and for other expenses. The Insurer then subrogated to.an aileged right of

. action of the Insured, Ms. Suttie, against Metropohan Toronto Condormmum Corporatlon No.
© 683 (hereinafter referred to as “MTCC”, the “Corporation” ot the “Condomzmum Corporatlon )

Aviva and MTCC have- agreed on damages in the amount of $10, 000

' ‘[2_]'  Avivais cIanmng that MTCC was responsﬂale for repairing or replacing Ms Suttie’s

hardwood floor and consequential losses on the basis of s. 89(5) of the Condominium Act, 1998’
1. . Issues

[31  The issues are the following: |

'8.0.1998, c. 19



1. Is Aviva barred from bringing this action on the ground of the “waiver of subrogation” clause

set forth in the Declaration®?

2.

Doss 5. 89(5) of the Condominium Act, 1998 apply to the facts of this case?
L ‘Fa'ct‘s |
. [4] ' MTCC was created some time in ll 985. Ms-- Suttie became an Owner of one of the units. |

: whwh was descrrbed as #803. She was not the ﬁrst Owner Orlgmaily, the ﬂoors were mainly |

covered with broadloom but there ‘was vmyl cushlon ﬂoormg in the krtchen
q5]"  In 1998 Ms: Suttfie 'inStalled hardwood ﬂooring. o

[6] On February 20, 2008 watcr froma brokcn plpe in Ms, Suttie’s dishwasher ﬂooded her
- unit damagrng the hardwood floor. On March 3 2008 she reported this incident to her
~ insurance broker who represented the Insur er, Aviva, The hardwood floor was replaced with
proceeds frorn her insurance policy. Avwa now has brought a subrog,aied action in the-name of .
Ms Suttre, its Insured, against the Corporatron on the ground that the Corporcmon and not Ms.

. Suitie, was obhgated to replace the hardwood floor and pay other expenses
IV ';‘Analysis

Issue #1: Is Aviva barred from bringing this action in the name of its insured on the

ground of the “waiver of subrogation” clause in the'Declaration?

17]: In the Declaration where Owner’s insurance is dealt with, there is a waiver of subrogation
against the: Corpo‘rati‘on and others in these terms: ... insur'ance on any additions or 7

- zmprovemenrs made by the Owner to his Unit and for furmshrng, fixtures .. contai'ned within his -
* Unit ... which policy or policies of insurance shall contain waiver of subrogation agarnst the

_ .Corporanon its manager, agents, employees and servants, and against the other owners and any

member of their household, except for vehicle impact, arson and fraud.”® [Emphasis is added.}

2 Exhibit 5, tab 1, pp. 13 to 14
¥ Exhibit 5, tab 8, page 3, Features Sheet

Y Exhibit5,1ab 1, pp. 130 14



- [8] Despltc this waiver, Avwa in the name of its Insured ‘Heather Suttie, who is the Unit-
Owner is bringing this actlon agamsl: the Corpomnon o obtam reimbursement for, 1nter alia, the
cost of replacing the hardwood ﬂoor The questlon is, What are the rights of M. Suttie because
the Insurer cannot 611_]0)’ any greater rights? For it stands in the shoes of Ms. Suttie. Does not

the “waiver of subrogation” elause, expressiy set forth in the Deelaranon, bar Ms. Suttie and her

Insurer from bringing this action?
91 S 1 19' of the Condeminium Act, 1998 is relevant here.

B Comphance with Act

119, (1) A corporation, the dlrecters ofﬁcers and employees of a eorporatwn a dec]arant the -
- lessor of a Ieasuhold condorminium corporation, an owner, an occupier of a unit and a person
having an encumbrance against a unit and its appurtenant common inferest shall comply with this
'_Act the dec!amtzon the by—laws and the rules. 1998, c. 19, s. 119 (1}. {Emphams is added]

| 1 Oj The Act i lmposes. an obhgatmn on an Owneér to comply with the Declaration. The
| Deelaratlon in this case contains a waiver of subrogation by an Insurer io the rights of its Insured
‘against the Corporanon In other words, Ms. Sume has surrendered or. waxved her nght to have

Aviva sue the Corporauon for damages m her name. Aviva has to respect that waiver, because it

possesses no greater rights than-its Insured

[11] A similar situation arose in MacDonald v, Halzfax County Condommzum Corp NO. 9.
The Declaratlon for this Condominium Corporatlon also contamed wmvere of subrogahen |

) ragamst the Corporatlon and the other Owners in the context of Unit-Owner’s insurance “on any
-additions or zmprovements made by the.owne;‘ o his unit and for furnishings, fixiures,
equipmeni;'decoratii1g and personal property and chattels of the owner contained in his upit”.

[Italics are added:]

[12]  Ms. MacDonald was a Unit-Owner whose hot water tank, located in her unit, leaked.

The water daﬁlaged her new floor. Her Insurer, Unifund, paid for the costs-of repair, and then,

" despite the waivers of subrogation set forth in its Insured’s Declaration, commenced this

® [2008] N.S.J. NO. 161 (Nova Scotia Small Claims Court}



subro galed action 1n its Insurcd’s name against the Condomrmum Corporatron Adj ud1cator W

A, Rlchardson decrded 10 bar the Insurer $ actlon m "chese terms

26 Umfund which in this subrogated action stands in the shoes of Ms. MacDonald, is
bound by the provisions of Article 4.18(3)(C)(a), as is Ms. MacDonald. Her policy of insurance
(that is, the Unifund policy) must contain a waiver of subrogation. If it doesn't, it should. And if

-it should or if it does, the result remains the same: Unifund is barred from makmg this

subrogated claim against the corporatmn 6

[13] L1kew1se this action 18 barred because of the “watver of subrog‘ation” clavse in the
-Declaratron even though Ms. Suttie’ s pohcy of insurance did not contain a waiver of -
‘ subrogatron mdeed quite the opposite, for under the heading “Subrogaﬂon” there appears this

= statement. “We will be entitled to assume all your rights of recovery against others and may

- bring action in your name to enforce these rights when we make payment or assume liability

under thispolicy.” If Aviva had Tead its insured’s D,eclaratiorr,l it would have understood fhat the
policy should have contained a waiver of subrogation étgainst the Corporation in respect of the
~cost of the hardwood floor. However, the absence of a waiver of subrogatwn in Ms. Suttie’s
| policy of insurance docs not change matters because Aviva can only enforce its Insured’s rJghis,

and she has waived bubrog_au()n against, among others, her Condominium quporatx_on.

Tssue#2:  Doess. 89(5) of the Condominium Act, ‘1'9987app1y to the'rfactc; of this case?
{14‘ However assummg Aviva is not precluded from ‘bringing this action in the narm.. of 1 its
insured by vmuc of the “waiver of subro gation against the Corporation™ clause i in the
‘Declaration, the next questu)n that arlses is whether the Owner of the umt (Ms. Suttle) or the
Corpordation (MTCC) is obligated undcr the Condomm_mm Act, 1998 and the Declaration to
repair or replace the hardwood floor? If the Co’rpbration is 50 obligated, then, this action can

succeed agamst it, assummg there was no waiver of subrogation agfunst the Corporanon

. [15] I‘he case for the Umt Owner Ms. Suttlc depends on whether or not s. 89(5) of the '
* Condominium Act, 1998 apphes ‘As ss. 89 and 910of the Act-are relevant to whether or not the

Corporation has responsibility to repcur urnts after damage, I will reproduce them here for case of

reference.

®ibid. at para. # 26



Repair after damagc
89. (1) Subject to sectlons 91 and 123, the corporatlon shall repair the un1ts and coImumon
elements after damage. 1998, ¢. 19, 5. 89 (1. :

Y
-

- Extent of'ol‘)hgatlon'

(2) The obligation to repair after damage includes the 'obiigatioh to repair and replace after
damage or failure but, subject to subsection (5), does not mclude the obligation to repa1r after -
damage improvements made toaumt 1998 C. 19 5. 89 (2) ' '

Determination of 1mprovements

~(3) For the purpose of this section, the question of What constltutes an 1mprovement to a umt
shall be determined by reference to a standard umt for the class of unit. to which the unit belongs

- 1998, ¢. 19, 5. 89 (3).
: Standard unit _
@A sta;ndard unit for the class 6f unit to which the unit belongs shall be, ‘
(a) the standard uhit described i m a by-law made under clause 56 (1) (h) if the board has
made a by-law under that clause, .
(b the standard unit desenbed in the schedule menuoned in clause 43 (5) (h), 1f the board
- has not made a by-law under clause 56 (1) (h). 1998 c. 19,s. 89 (4). '
Transition, existing corpuratmns '

(5) A corporation that was created before the day thls section comes mto foree and that had the -
obligation of repairing after damage 1mprovements made to a unit before the regzstratxon of the
“declaration and desenptlon shall continue to have the obligation unless it has, by by-law,
established what constltutes a standard unit for the class of unit to whlch the unit belongs. 1998,

c. 19, 5. 89 (5).

Provnsmns of declaratlon

91. The declaration may alter thc, obhgation to maintain or 1o repalr after damage as set out in
ths Act by providing that, '

(a) subject to section 123, each owner qhall repair the owner’s umt after damage;
(b) the ownets shall maintain the common elements or any part of them;

(¢) each owner shall maintain and repair after damage those parts of the common elements’
of which the owner has the exclusive use; and :

(d) the corporation shall maintain the units or any part of them. 1998, ¢. 19, 5. 91.

‘[16] Reading ss. 89(1) and (2) of the Act together, the result is that the Corporation, not the -

Unit-Owner, is responsible for repairing or _replacing after damage the unit but the Corporation



I cprn o

does not have the obligation to repair or replace after damage “improvements made to a unit™.

But subsection (1) (and subsection (2) as well because it extends the meaniﬁg of “repair after

7 damage”i to include “replace after damage™) is ekpressly made subject to s. 91.

The Effect of 5. 91

[17]  Now, as regards the cross—reference tos. 91, that section authonzes the framer of the

Declaration to “alter the obhganon to maintain or to repair after damage as set out in this Act by .

“providing that, (a) ... each owner shall repair [of replace]’ the owner’s unit aﬁ:el damage”.

[18] That altcratioh did occur in the Declaratjon that applies.to this Condominium
Corporation. Atticle VI (MAINTENANCE AND REPAIRS), paragraph #1 (Repairs and

- Maintenance by Owner) provic_ies: ‘_“Each‘ Owner ksha_'lI o re‘pair8 his Unit after damage, a?i at his

own expense;™ [Italics are added,]

[1 9) Stopping here, it would seem that Ms Suttie as opposed to MTCC had the obligation to

_rcpIace tha water- damaged hardwood floor in her umt even though it falls into the class of -

¢ 1mpmvement Accordlngly, at this juncture it would appear that she was right to make aclaim .

on her insurance policy issued to her by Aviva. As well, the Corporation was right to assert that

it was not obliged to replace Ms. Suttie’s hardwood floor.

The Inter play between s, 89(2) and (5} and . 91
[20] However s. 89(2) went further. It accomplished two objectives viz. (1) 1t defined the

_ Corporatlon.s obligation to repair the unit after damage to include replacement after damage, and

(2 it made it clear that the Corporation had no réspon‘sibility to repair or replace any-

improvements made to the unit unless subsection (3) applied.

[21]  Subsection (5) provides:

S 89(2) extends the obhgation to repair after damage to replace after damage. Accordingly, the reference to
- “repair after damage” in s. 91 inchuides “replace after damage”.

¥ I find that “repair” has the extended meaning of “replace”, because Article I (Introductory), paragraphil, of the
Declaration states: “The terms used herein shall have ascribed to them the meanings contained in The Condominium
Act” 1take that to include the successor to the Condominium Act, 1980, which is the Condominium Act, 1998.

7 Exhibit.5, tab 1, page 8



‘Fransition, cxmtmg wrporatmns _ ‘
(5) A corpora’aon that was created before the day this scction comes into force and that had the

obligation of repaurmg after damage improvements made to a umt before the registration of the
declaration and_ description shall continue to have the obligation unless it has, by by- law,
" established what constﬂutes a standard unit for the class of umt to Wthh the unit beiongs 1998,
e 19,5.89(5). o o ;
'{22] - This subsecuon (5) deals with “ex1stmg” corporations llkf: MTCC, that is, corporanons
that Were created before May 5™ 2001 (the date when s 89 was proclaimed in forcc) If these
ex1s1:1ng corporations had orzgmally (ie. beforc registration of the declaration and dCSLI‘lptl()n)
| the obligation of repairing or replacmg after damage improvements made to a unit before

. registration of these two documcnts, then, they shall contmue to have that obligation. _'

: ' MTCC has no contmulng obllgatlon to repalr after damage 1mprovementb

_ | [23] However, MTCC has no such contmumg obhgauon for: this reason. The Declaratxon at
the time of creation of MTCC i in 1985 did not asmg,n to the Corporation any obligation to reparr
_or rcplace mzprovements made to the uhit before registration of the Declaration and the-

“Description. On the contrary, the Declaration did assign to the _Umz‘~0wner the obligation to

repait his unit which included replacement. That, in my opiflibn, would cncompasé any '
improvements tb the unit that needed repairs or replacemem. T'o: find that only a s. 89(3) by'-]awll
can create improveménts is to ignore the fact that there was no suﬁh t]iing asa s',.789(3) by-law in’
198'5 when this Condominium Corporation was created. The ‘requirenieﬁt that there must be this -

- by-law cannot have been in the contemplation of the Ontario Legislature.

[24] .Placing on the Unit-Owner the obligéti'oh to repair and replace after démége the unit
including improveinents made to the unit makes practical sense. “The Unit-wa;e’rs as 4 group |
| sm'eiy did net, and do not, want to péy for repairs'-to uﬁits by -wéy of higher monﬂrﬁy fees,
especi-aily if the répaifs or replacements involve expénsive improvements S. §I of the Act is

1here to enable the Dec}aram to implement a systcm whlch most Umt-Owners would pr obably

want to support,




[25]  As further evidence to support the position that, pursuant to the Declatation, the Unit-
_Owner 's obligation is to repair or replace after damage the unit which would include
improvements to that unit, is Artlcle VII where it describes the various types of insurance that

the Condomzmum Corporarzon must have Paragraph 1 -a)onpage 12 of the Declaration deals .

- with “All Risk Insurance 'msurmg . iii) the Units, but excl uding any z'mprovem'ents made by the
Owners thereof’ 10 [My emphas:s is added. ] That exclusion underlines. the point that repalrlng

- or replacing 1mprovements remains the resPOnmb;hty of the Unzt~0wner, not the Corporauon

: [26] Paragraph 3 a) on page 13 of the Declaration is additic_)nal support‘ for the_proposition S
 that improvements are the responsibil'ity of the Unit-Owner in respect of repairs or_replacement, K
This pa:fagraph expiaihs to Unit-Owners that they may obtain “insurance on aﬁy additions or

zmprovements made by the Owner to his Unif?. ! [Itallcs are added.]

127] ltis mdeed 31gn1ﬁcant that Aviva actually insured Ms. Suti1e’ “unif improvements aﬁd

| 'bcttennenfcs”u, and yet they take the posxtl_on iin these proceedmg_s that the Cbrporaﬁon is

‘responsible for repairing or repiacing these improvements. The Insurer cites as examples of
“unit 1mpr0vernents and betterments” “items such as wall-to-wall broadloom, hght fixtures.and

W'!llpapm"’13 No doubt hardwood floors would be included in the cxa;mples of items that would

recmvc coverage under Aviva’s property insurance policy..

D’Alessandro v. Carleton Condommmm Corp No. 43" :

[28] ' Thave reviewed D ‘Ales: mndm That case also involved water damage to hardwood

floors in a condominivm unit. A p1pe that supplzed hot water to a radiator in a bedroom n the

‘unit broke resulting in water damage to the floor. The plaintiff had to replace the hardwood floor .

at her expense. When the Corporation would not ]ﬁay for that expense, she sued ﬂie Corporaﬁon

" to recover it.

* Exhibit 5, tab 1, page 12

* Exhibit 5, tab 1, page 13

2 exhibit 6, pége. 6 of 17 (Ms. Suttie’s property Insurance policy)
¥ Exhibit 6, page 6.0f 17 (Ms suttie’s property insurance po[rcv}.

2006 CarsweIIOnt 6651 {Ottawa Superiar Court of Justsce)



[29]  The court found against the Corporation on two grounds. First, as in our case, the
'Declération in D’dlessandro placed the obligation to rc:pair thé unit on the Unit—Owner The
court however thought that lrnprovements were not included in the obhgatlon to repaJr the Unit.
At paragt aph #26, Deputy J udge Houlahan stated: “The Declaration addresses the obligation to
repair the “unit” by which 1 understand relates to the repair of the physical structure comprising
the unit. It does not addres‘s the issue faiscd by the Plaintiff which is the obligation to repair an
“improfement?’ to the unit after damage. p'fﬂurscordingly, the judge held thait theDe’clafation did
| riot suceeed in imposing on the Umt—Owner an obligation to repair the 1mprovements to the umt
.Secondly, he refeued o s, 89(2) of the Act which provides: -~ 7 .
. (2) The [Corporatlon s] obllgatwn to’ repazr after da:mége includes the obhgatlon to
| "_repalr and replace after damage or failure but, subject to :-.ubsec’uon (5:), does.not include

the obligation to repair after damage improvements made to a unit.

[30] It would appear from ﬂus subsectlon that, since the Corporatlon has no duty to repair -

damaged zmpmvement? made to a unit, the Corporatlon in D’Alessandm should not be

resp0n31bie for the cost of replacmg hardwood floor. Yet, the court found agamst the

Corporation and in favour of the Umt-()wncr on the ground that the hardwood ﬂoor wlnch the :

| Umt-()wner installed, was: not an “improvement”, because there was not in existence a s. 89(3)
‘by-law defining the f‘standard unit” for the unit in quest;on. The court refused to classify asan
“improvement” anything done to the unit to improire its appearance or function after the creation

. of the Corporation. ' For instan'ce,rthe new hérdwbod ﬂoof was not an “improvement” requiring

. the Unit-Owrier to take care of it. Accordingly, the court found the Corporation “hab]e to repair.

the Plalrmff’ s floor” and as a consequence, must pay the cost of that 1epa31

3 1] _ Ilowever I thmk that “1mpr0vc,ments must not be determmed solely by a s. 89(3) by-law
W]’Z.lCI’].the Corporatlon has passed none-and its existence premda_tes the date when s. 89 came into

*force. ‘The court in D ‘Alessandro did not expressly make reference to s. 91, to which s. 89 was

“made subject. S. 91 allows the Declaration t.olaiter 5..89’s aésignment of repaif and replabément o
obligations. In particular, subject to s. 91, the Cdrporation shioulders the reSpdnsibﬂity to repair
or i'eplacé the unit when damaged,' but not if the thing damaged is an “improvement”. In that"

' case the Unit-Owner assumes responsibility. In subjecting s. 89 to §. 91, the Legislature is
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‘saying to the condominium developer who knows the market._th_at the statutory scheme can all be
" changed by the Declaration. The whole scheme is permissive with the Declaration taking the

-lead. So the Declaration is key to D %[‘essandm ‘as 1t 1s to the case in question.

'[32)  Accordingly, after reviewing ss. 89 and 90 of the Condominium Act, 1998, relevant parts

of the Declaration; I have reabhed the conclusion that Ms. Suttie had the obligation under the Act

“and the Declaration to repair or replace h'e:r hardwoo’d floor. It was an improvement which under - -

' the Decla1 ation was her respons1bxhty, and not her Coxporatlon s: The subrogated ﬂC‘thIl must,

_therefore, be dlsm1ssed

Is D’Alessandro bmdmg on this Court"

[33] Before Icavmg Issue #2, the plaintiff’s Memorandwn of Law states that “D ’Alessandro}

 is directly on point; and it is binding authority on the Small Claims Cowt”." Law reports of

relevant decisions were part of this Mernorandum. I have read these decisions with some

: considerable care. I—IbWever, 1 do not think that D ’dlessandro forecloses any disagreement with

that judgment.

[34} I have looked at other sections of the Condorminium Act 1998, viz. ss. 89(1) 89(5) and

91, which have played.a role in my decision. As well, I have useci various provisions m the

Declaration pertaining to the case in questlon which do not appear in the judgment n

D Alessandro Fmally, the “waiver of subro gation” clause in our Declaration was not an issue in

D ’Alessandro Conscquenﬂy, I thlnk that [ was entitled, and indeed, obllgatcd to take a view that

contradicted the outcome and some-of the thinking that compmed D Ales sandro.

V. Disposrtmn

[35] Hence, this action is dismissed with costs to the defendant, Metropohan Toronto

- Condominium Corporation No. 683 (*MTCC™), of $1,690.00 compnsmg‘the following

'oomponents: (1) $40.00, the cost of filing the Defence per Rule 19.01(1) of the Rules of the
Small Claims Court; (2) $50.00 for preparation and filing of the Defence per Rule 19.03; (3)

15}\.ﬂ&morandum of Law of the Plaintiff, tab A, 2" page, 2™, pafagraph under “Case law - D 'dlessandro
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$100.00 for photocopying of document briefs and statement of law pcr Rule i9.01( 1);‘.Iand (4)
$1,500 for counsel fee per Rule 19.04(1). S ‘

Dated at Toronto this 14 day of Jan:ﬁary, 2011 \-\\ mﬁmdgrm '

M. O. Mungovan D.J.




